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Abstract

The European Union was born as an international organization. The 1957 Treaty of Rome formed part of
international law, although the European Court of Justice was eager to emphasize that the Union
constitutes “a new legal order” of international law. With time, this new legal order has indeed evolved
into a true “federation of States.” Yet how would the foreign affairs powers of this new supranational
entity be divided? Would the European Union gradually replace the member states, or would it preserve
their distinct and diverse foreign affairs voices? In the past sixty years, the Union has indeed significantly
sharpened its foreign affairs powers. While still based on the idea that it has no plenary power, the
Union’s external competences have expanded dramatically, and today it is hard to identify a nucleus of
exclusive foreign affairs powers reserved for the member states. And in contrast to a classic international
law perspective, the Union’s member states only enjoy limited treaty-making powers under European
law. Their foreign affairs powers are limited by the exclusive powers of the Union, and they may be
preempted through European legislation. There are, however, moments when both the Union and its
states enjoy overlapping foreign affairs powers. For these situations, the Union legal order has devised a
number of cooperative mechanisms to safeguard a degree of “unity” in the external actions of the Union.
Mixed agreements constitute an international mechanism that brings the Union and the member states
to the same negotiating table. The second constitutional device is internal to the Union legal order: the
duty of cooperation.
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l. Introduction

THE federal principle stands for a duplex regime—the existence of two levels of government within a
compound polity. Within federal states, powers are divided between a general government and particular
governments, and there are therefore potentially two governments that could engage in foreign relations with
third parties. Yet classic international law has principally responded to the emergence of federal states “by
ignoring their constitutional characteristics and assimilating them to other sovereign States”' In light of its
unitary vision, international law has indeed long remained ambivalent toward the foreign affairs powers of
member states within a federation. Modern doctrine today holds that they can enjoy international personality
“[i]f the federal constitution grants them the right to deal separately with foreign States and such States agree
to deal with them”?
states.

Chapters in this Handbook describe some specific approaches taken by a number of federal

But what about classic international organizations or unions of states, like the European Union? Here, the
problem has traditionally been the reverse: with the member states presumed to be sovereign, the capacity of
international organizations to conduct foreign affairs of their own has long been in doubt. And even if the
capacity of international organizations to engage in treaty making was expressly recognized in 1949,3
international L law has nonetheless remained ambivalent about the nature and scope of the foreign affairs
powers of international organizations.Their external relations raise fundamental challenges to the traditional
conception of international law as a law based on the sovereign equality of its subjects because “[i]nternational
organizations are neither sovereign nor equal”* The foreign affairs powers of international organizations have
thus been attacked from two sides: “from the outside world, where historically only States have held ‘full
powers, and also from within, where member states are constantly on guard against both loss of sovereignty
and against any consequences the activities of the organization might bring for them”

What was the outcome of this dual challenge for the foreign affairs powers of the European Union? The
European Union was born with the genetic code of an international organization. The 1957 Treaty of Rome
formed part of international law, although the European Court of Justice was eager to emphasize that the Union
“constitutes a new legal order of international law”° With time, this new legal order has indeed evolved into a
true “federation of States.”’ How would the foreign affairs powers of this new supranational entity be divided?
Would the European Union gradually replace the member states, or would it preserve their distinct and diverse
foreign affairs voices? As discussed below, in light of its international origins, the European legal order has
remained an “open federation”: both the Union and its member states are entitled to conduct their own foreign
affairs autonomously. Yet bound together in a compound polity, the Union’s foreign affairs federalism
nevertheless had to be organized in a way that would enable coordination and cooperation between the Union
and its states. Both of these federal strategies will be discussed below. But first we need to quickly explore the
limits of the Union’s foreign affairs powers.

Il. The Union’s Enumerated Foreign Affairs Powers

The Treaty of Rome acknowledged the legal personality of the European “Union”;8 and the international
capacity of the Union would thereby stretch “over the whole field of L [its] objectives.”9 But what about the
Union’s treaty-making powers? In accordance with the federal principle of enumeration or conferral, the Union
must act “within the limits of the competences conferred upon it by the Member States in the Treaties”'’ The
European Court of Justice has clarified that this principle applies to “both the internal action and the
international action of the [Union]”"*

Under the 1957 Rome Treaty, the Union’s foreign affairs powers were originally confined to the Common

Commercial Policy (CCP) and Association Agreements with third countries or international organizations.12
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This restrictive attribution of external powers protected a status quo in which the member states were to
remain the principal players on the international relations scene. Yet this picture has changed dramatically in
the past forty years: the Union has expanded its foreign affairs powers significantly, both through the doctrine
of implied external powers and by the significant widening of its express external powers.

The Doctrine of Implied External Powers

The doctrine of implied external powers is the single most important foreign affairs doctrine of EU law. While
not completely unknown to the early T1:eaties,13 it is best understood as a constitutional invention offered by
the European Court of Justice in its famous ERTA decision. H

The European Road Transport Agreement (ERTA, or under its French acronym, AETR) had been intended to

harmonize certain aspects of international road transport and involved a number of member states as potential

signatories. The negotiations had restarted in 1967 and were conducted without involvement of the Union. The
member states involved in the ERTA negotiations agreed to coordinate their positions within the Council, with
the presiding member state acting as a spokesman. The Commission felt excluded from its role as the Union’s
external broker and insisted on being involved in the negotiations and finally brought the matter before the
European Court.

The Commission argued that the Union’s internal power over transport policy—set out today in Article 91
TFEU—included the external power of treaty-making. This broad teleological interpretation was justified by
reference to the argument that “the full effect of this provision would be jeopardized if the powers which it
confers, particularly that of laying down ‘any appropriate provisions, within the meaning of subparagraph (1)
(¢) of the article cited, did not extend to the conclusion of agreements with third countries”*> The Council
opposed this interpretation, contending that “Article [91] relates only to measures internal to the [Union], and
cannot be interpreted as authorizing the conclusion of international agreements.” The power to enter L into
agreements with third countries, argued the Council, “cannot be assumed in the absence of an express

o s . : 16
provision in the [Treaties].”

In its judgment, the European Court sided with the Commission’s expansive approach, explaining:

To determine in a particular case the [Union’s] authority to enter into international agreements,
regard must be had to the whole scheme of the [Treaties] no less than to its substantive provisions.
Such authority arises not only from an express conferment by the [Treaties] —as is the case with
Article [207] for tariff and trade agreements and with Article [217] for association agreements—but
may equally flow from other provisions of the [Treaties] and from measures adopted, within the
framework of those provisions, by the [Union] institutions...

Article [91(1)] directs the Council to lay down common rules and, in addition, “any other appropriate
provisions”. This provision is equally concerned with transport from or to third countries, as regards
that part of the journey which takes place on [Union] territory. It thus assumes that the powers of the
[Union] extend to relationships arising from international law, and hence involve the need in the

sphere in question for agreements with the third countries concerned."’

This passage spoke the language of teleological interpretation: in light of the general scheme of the Treaties,
the Union’s power to adopt “any other appropriate provision” to give effect to the Union’s transport policy
objectives must be interpreted as including the legal power to enter international agreements."® This was
subsequently confirmed by the Court in Opinion 1/ 76." There, the Court declared that “whenever [European]
law has created for the institutions of the [Union] powers within its internal system for the purpose of
attaining a specific objective, the [Union] has authority to enter into the international commitments necessary
for the attainment of that objective even in the absence of an express provision in that connexion””° The
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reasoning of the Court created the idea of a parallel treaty-making power running alongside the internal
legislative powers of the Union. In its most extensive format, this doctrine of parallel external powers means
that the Union’s foreign affairs powers are “coextensive with its internal domestic powers.”21

The doctrine of parallel external powers has had a complex and contradictory history.22 The Lisbon Treaty tried
to codify it in Article 216 TFEU.” The provision today states:

The Union may conclude an agreement with one or more third countries or international
organisations where the Treaties so provide or where the conclusion of an agreement is necessary in
order to achieve, within the framework of the Union’s policies, one of the objectives referred to in the
Treaties, or is provided for in a legally binding Union act or is likely to affect common rules or alter
their scope.24

While recognizing the express treaty-making competences of the Union conferred elsewhere by the Treaties,
this provision grants the Union a residual competence to conclude international agreements in three
situations.

The first alternative mentioned in Article 216(1) TFEU confers a treaty-making power to the Union “where the
conclusion of an agreement is necessary in order to achieve, within the framework of the Union’s policies, one
of the objectives referred to in the Treaties.” Textually, this competence seems much wider than the judicial
doctrine of parallel external powers as espoused in ERTA. For, as we saw above, the Court had insisted that an
external Union competence only derived from an internal competence, and that meant that no external
competence could be derived from an internal objective. By contrast, the first alternative in Article 216 suggests
exactly that. The Court has recently clarified, however, that this implication reflects sloppy drafting and that
Article 216 TFEU in fact codifies the doctrine of parallel powers from ERTA”

Article 216 mentions two additional situations. The Union will also be entitled to conclude international
agreements where this “is provided for in a legally binding act or is likely to affect common rules or alter their
scope.” Both alternatives make the existence of an external competence dependent on the existence of internal
Union law. Two objections may be launched against this view. Theoretically, it is difficult to accept that the
Union can expand its competences without Treaty amendment through the simple adoption of internal Union
acts, and practically, it is hard to see how either alternative will ever go beyond the first alternative.

The Union’s Express Foreign Affairs Competences

The express foreign affairs competences of the Union are grouped into two constitutional sites: Title V of the
Treaty on European Union deals with the “Common Foreign and Security Policy” (C]FSP),26 and Part V of the
Treaty on the Functioning of the European Union enumerates various specific policies within which the Union
is entitled to act. Perhaps the best way to make sense of the constitutional division is to identify the Union’s
CFSP competence as a lex generalis to the specific external competences found in the TFEU.

The general competence over the CFSP can be found in Article 24 TEU, which states:

The Union’s competence in matters of common foreign and security policy shall cover all areas of
foreign policy and all questions relating to the Union’s security, including the progressive framing of a
common defence policy that might lead to a common defence.

This competence includes the power to adopt unilateral decisions and, as Article 37 TEU clarifies, the power to
“conclude agreements with one or more States or international organisations.” The Common Security and
Defence Policy (CSDP) is thereby generally seen to form “an integral part” of the CFSP”’ The latter “shall
provide the Union with an operational capacity,” which the Union may use “on missions outside the Union for
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peace-keeping, conflict prevention and strengthening international security in accordance with the principles
of the United Nations Charter””® The CSDP will—in the future—also include the “progressive framing of a
common Union defence policy,”29 yet Article 42 TEU here contains a constitutional guarantee not to prejudice
the neutrality of certain member states, and to respect other member states’ obligations within the North

Atlantic Treaty Organization (NATO).30

The Union’s general CFSP competence is complemented by a number of special foreign affairs competences
listed in Part V of the TFEU. The latter contains seven titles. Title II deals with the Union’s Common
Commercial Policy (CCP). This is the external expression of the Union’s internal market. Here, the Union is
tasked with representing the common commercial interests of the member states on the international scene
and with contributing to “the harmonious development of world trade”*! Under Article 207 TFEU, the Union is
entitled to adopt unilateral legislative acts,32 and to conclude bilateral or multilateral international
aglreements.33 The scope of the CCP covers all matters relating to trade in goods and services, commercial

aspects of intellectual property, and foreign direct investment.**

Title ITI deals with three related but distinct external policies in three chapters. All three policies allow the
Union to adopt unilateral measures,35 and to conclude international agreements with third states.” Chapter 1
concerns “Development Cooperation,” whose primary objective is “the reduction and, in the long term, the
eradication of poverty” in developing countries.”’ Chapter 2 extends various forms of assistance to “third
countries other than developing counties”* The Union’s competence in respect of humanitarian aid can be
found in Chapter 3 of this Title. It permits the Union to provide “ad hoc assistance and relief and protection for
people in third countries who are victims of natural or man-made disasters, in order to meet the humanitarian
needs resulting from these different situations”>’

Finally, Title IV confers on the Union a competence to adopt economic sanctions against third states and
nonstate actors. These are unilateral acts with a “punitive” character. This competence has had an eventful
constitutional history,40 and still constitutes a strange animal. For, according to Article 215 TFEU, the Union is
not entitled to act on the basis of this competence alone. It can only exercise this competence after the Union
has exercised its CFSP competence. The provision constitutes the central platform for the implementation of
resolutions of the Security Council of the United Nations.

In addition to these three main competence titles, we also find some special foreign affairs competences in the
institutional provisions of this Part of the TFEU. Title V grants the Union a residual competence to conclude
international agreements in Article 216 as well as a special competence to conclude “association agreements.”41
Title VI grants the Union a competence to establish and maintain cooperative relations “as are appropriate”
with international organizations, in particular the United Nations and the Council of Europe.42 Even outside

Part V of the TFEU, external competences can be found.”

Voting in the Council: The Political Safeguards of Federalism

The central organ responsible for the Union’s external relations is the Council. While increasingly required to
obtain the consent of the European Parliament, the Council has remained the “primus” in the foreign relations
apparatus of the Union. Representing the member states, it constitutes the intergovernmental organ of the
Union, and, as such, it constitutes the most important political safeguard of foreign affairs federalism of the
Union.

Within the Council, the most powerful way to protect particular member state interests is unanimity voting.
This voting arrangement still predominates the CFSP, where Article 31 TEU states that the Council generally
acts by unanimity.44 In stark contrast to the remarkably strong political safeguards of federalism under the
CFSP,in L many other areas of EU foreign affairs the Council increasingly operates on the basis of a qualified
majority.* This voting arrangement is set out in Article 16(4) TEU:
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As from 1 November 2014, a qualified majority shall be defined as at least 55 per cent of the members
of the Council, comprising at least fifteen of them and representing Member States comprising at
least 65 per cent of the population of the Union. A blocking minority must include at least four
Council members, failing which the qualified majority shall be deemed attained. The other
arrangements governing the qualified majority are laid down in Article 238(2) of the Treaty on the

Functioning of the European Union.*®

In a Union of twenty-eight states, 55 percent of the Council members corresponds to sixteen states. This near
simple majority rule is, however, “qualified” by an additional criterion as the bigger member states have
insisted on a population majority in addition to the state majority. (The population threshold of 65 percent
theoretically means that any three of the four biggest states of the Union could block a Council decision.) By
contrast, the smaller member states have insisted that a qualified majority will be “deemed attained” where
fewer than four states try to block a Council decision. Thus, as under the past system of weighted votes in the
Council,47 the EU constitutional order does not adopt the sovereign equality solution that can be found in
classic international law or the U.S. Senate. Instead, it distinguishes between bigger and smaller states, and this
distinction makes the voting in the Council not just a direct political safeguard of federalism but also an
indirect safeguard of democracy.

Ill. Dual Federalism: Originally and Subsequently Exclusive Powers

From a classic international law perspective, the member states of the European Union enjoy full treaty-
making powers as equal and sovereign subjects. Yet this perspective is not shared by the European legal order.
Here, the member states enjoy only limited foreign affairs powers, and these Union limits are set in two ways.
First, the EU Treaties may themselves grant the Union a constitutionally exclusive competence over external
relations. Even where this is not the case, the Union can preempt the member states in areas of shared foreign
affairs competences.

Originally Exclusive External Powers: The Common Commercial Policy

Exclusive powers are constitutionally guaranteed monopolies: only one governmental level is entitled to act
autonomously. For the Union legal order, exclusive competences are defined as areas in which “only the Union
may legislate and adopt legally binding acts.” The member states will only be able to act “if so empowered by
the Union or for the implementation of Union acts”*®

With regard to foreign affairs, the core exclusive competence of the Union is its competence over the Common
Commercial Policy (CCP). The first signs of such a constitutionally exclusive power began to take shape in the
form of the “succession” doctrine established by the Court in International Fruit.* But the constitutional
exclusivity thesis only fully emerged in Opinion 1/75.° The European Court had here been asked to clarify the
scope and nature of the Union’s power under Article 207 TFEU in the context of an Organisation for Economic
Co-operation and Development (OECD) agreement on export credits. In denying that the member states had a
shared competence over the issue, the Court explained:

Such a policy is conceived in that Article in the context of the operation of the common market, for
the defence of the common interest of the [Union], within which the particular interests of the
Member States must endeavour to adapt to each other. Quite clearly, however, this conception is
incompatible with the freedom to which the Member States could lay claim by invoking a concurrent
power, so as to ensure that their own interests were separately satisfied in external relations, at the
risk of compromising the effective defence of the common interests of the [Union]...To accept that the
contrary were true would amount to recognizing that, in relations with third countries, Member
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States may adopt positions which differ from those which the [Union] intends to adopt, and would
thereby distort the institutional framework, call into question the mutual trust within the [Union] and
prevent the latter from fulfilling its tasks in the defence of the common interest.”*

The harmonious operation of the institutional framework of the Union and the solidarity among its members
would, according to the Court, be called into question if the member states retained a shared competence to
engage autonomously in commercial activities with third countries. The judgment was affirmed a year later in
Donckerwolcke,52 where the Court again held that “full responsibility in the matter L of commercial policy was
transferred to the [Union] by means of Articles [207 (1)],” with the consequence that “measures of commercial
policy of a national character are only permissible after the end of the transitional period by virtue of specific

authorization by the [Union] »33

Under the CCP, the member states therefore no longer enjoyed any autonomous
foreign affairs powers, and the exclusive nature of the CCP is today firmly established in European

. . . 54
constitutionalism.

Subsequently Exclusive Powers: Dual Federalism on the Move

Early on, the Union legal order insisted that the member states will be deprived of their treaty-making powers
to the extent that their exercise would affect internal European law. This first limit was spelled out in ERTA and
became known as the “ERTA doctrine.” It states that each time the Union “adopts provisions laying down
common rules, whatever form these may take, the Member States no longer have the right, acting individually
or even collectively, to undertake obligations with third countries which affect those rules”>

The original ERTA ruling had thereby left in suspense the question of when the exercise of external powers by
the member states would be incompatible with European law, and it was up to subsequent jurisprudence to
clarify the extent to which the member states would lose their treaty-making power. In Opinion 1/94,56 the
Court voted against the automatic field preemption of the member states. And, according to Opinion 1/2003,> a
finding in favor of exclusive Union powers indeed requires “a comprehensive and detailed analysis” of the
relationship between internal legislation and the international treaty that must prove that “it is clear that the
conclusion of such an agreement is capable of affecting the [European] rules”>®

The second constitutional principle is the Opinion 1/76 doctrine.” The Court here wished to extend the
exclusionary effect to situations where the “external powers may be exercised, and thus become exclusive,
without any internal legislation having first been adopted.”60 An external Union power could thus become
exclusive by exercising that very power through the conclusion of an international agreement. The exclusivity
here is neither purely legislative, since the member states are prevented from autonomous action L atatime
when no European secondary law exists, nor purely constitutional, for it is through the subsequent exercise
that the competence becomes exclusive.

The scope of this hybrid exclusivity has, however, always been very restricted. It was confined to “the situation
where the conclusion of an international agreement is necessary in order to achieve Treaty objectives which
cannot be attained by the adoption of autonomous rules.”®" The Union would therefore only enjoy an exclusive
external power where the achievement of an internal objective was “inextricably linked” with the external

62
sphere.

Lastly, in Opinion 1/94 the Court added a third constitutional principle limiting the treaty-making powers of the
member states, known as the “WTO Principle.” It states that “[w]henever the [Union] has included in its
internal legislative acts provisions relating to the treatment of nationals of non-member countries or expressly
conferred on the institutions powers to negotiate with non-member countries, it acquires exclusive external

competence in the spheres covered by those acts”®
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These three judicial doctrines have, with the 2007 Lisbon Treaty, been imperfectly codified in Article 3(2)
TFEU. The provision states:

The Union shall also have exclusive competence for the conclusion of an international agreement
when its conclusion is provided for in a legislative act of the Union or is necessary to enable the Union
to exercise its internal competence, or in so far as its conclusion may affect common rules or alter
their scope.

According to the first situation mentioned here, the Union enjoys an exclusive treaty-making power when the
conclusion of an international agreement “is provided for in a legislative act.” This formulation corresponds to
the “WTO Doctrine,” yet the codification is more restrictive, as it excludes the first alternative (“provisions
relating to the treatment of nationals of non-member countries”) from its scope.

The second situation mentioned in Article 3(2) TFEU grants the Union an exclusive treaty power, where this “is
necessary to enable the Union to exercise its internal competence.” This formulation aims to codify the
“Opinion 1/76 Doctrine,”64 yet unlike the original version, Article 3(2) TFEU seems much wider. The almost
identical wording of Article 3(2) and Article 216 TFEU indeed suggested that “implied shared competence would
disappear,” yet as Marise Cremona notes, this would be “a wholly undesirable departure from the case law”®
Finally, the third situation in Article 3(2) appears to refer to the Court’s ERTA doctrine. But it strangely breaks
the link between a member state agreement and L internal European law, and replaces it with an analysis of the
effect of a Union agreement on European rules. This is an “editorial mistake,” and the Court has clarified that the
“old” ERTA case law fully applies here.®®

As a practical matter, the most important situation within Article 3(2) is the third situation. To what extent
does the ERTA doctrine “preempt” the member states from concluding international agreements on their own?
The following criteria have guided the Court in its analysis. First, Article 3(2) TFEU is only triggered once the
Union has adopted secondary law. The reference to “common rules” being affected does not include primary
law.*’ Second, in order to see if Article 3(2) applies, the Court will investigate the extent to which internal Union
law covers the scope of the envisaged international agreement. If that is the case “to a large extent,” the Court
will then, as a third step, look to what extent there exists a risk that the Union common rules will be affected.”

What happens to international agreements, originally concluded by the member states, that subsequently
cover an area in which the Union has assumed an exclusive competence? The Union has answered this question
by means of a doctrine of functional succession.” Treaty succession is here not based on a transfer of territory,
but rather on a transfer of functions. The European Court originally announced this European doctrine in
relation to the General Agreement on Tariffs and Trade in International Fruit.” Formally, the Union was not a
party to the GATT, but the Court nonetheless found as follows:

[IIn so far as under the [European] Treat[ies] the [Union] has assumed the powers previously
exercised by Member States in the area covered by the General Agreement, the provisions of that
agreement have the effect of binding the [Union].71

Functional succession here emanated from the exclusive nature of the Union’s powers under the Common
Commercial Policy (CCP). Since the Union had assumed the “functions” previously exercised by the member
states in this area, it was entitled and obliged to also assume their international obligations.

For along time after International Fruit, the succession doctrine remained quiet. In the last decade, however, it
has experienced a constitutional revival. This allowed the Court to better define the doctrine’s contours. Three
principles have traditionally governed functional succession in the European legal order. First, for the
succession L doctrine to come into operation, all the member states must be parties to an international
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treaty.72 Second, when the international treaty is concluded is irrelevant. It will thus not matter whether the
international treaty was concluded before or after the creation of the European Community in 1958."

Third, the Union will only succeed to international treaties where there is a “full transfer of the powers
previously exercised by the Member States”’* The Union will thus not succeed to all international agreements
concluded by all the member states, but only to those where it has assumed an exclusive competence. Would
the European succession doctrine thereby be confined to the sphere of the Union’s constitutionally exclusive
powers, or would legislative exclusivity generated by Article 3(2) TFEU be sufficient? The Court has shown a
preference for a succession doctrine that includes legislative exclusivity. In Bogiatzi,75 the Court indeed found
that a “full transfer” could take place where the member states were completely preempted within the

substantive scope of the international treaty.

A fourth and potentially radical principle has recently been suggested in Opinion 2/15."° The Court here
controversially found that where the Union has succeeded the member states according to principles one
through three, it also “has competence to approve, by itself, a provision of an agreement concluded by it with a
third State which stipulates that the commitments...in bilateral agreements previously concluded between
Member States of the European Union and that third State must, upon entry into force of that agreement
concluded by the European Union, be regarded as replaced by the latter””” If that means what it seems to mean,
then the doctrine of functional succession would no longer only have purely “internal” effects within the Union
legal order. It would, on the contrary, seem to entitle the Union to externally terminate the international

agreements of the member states previously concluded with a third state.

IV. Cooperative Federalism: Sharing Power between the Union and the
States

How has the EU legal order coordinated the potentially dual presence of the Union and its member states? The
Union has followed two mechanisms. The first mechanism is a political safeguard of federalism that brings the
Union and its member states to the same negotiating table for an international agreement. This technique of
cooperation is called a mixed agreement. A second mechanism is “internal” to the Union and L. imposes a

“duty of cooperation” so as to guarantee “unity in the international representation of the [Union] 18

Mixed Agreements: An International and Political Safeguard

Who can conclude international agreements that do not entirely fall into the competence sphere of the Union or
the member states? The traditional answer to that question has been that the Union and the member states
combine their foreign affairs competences in the form of a mixed agreement—that is, an agreement to which
both the Union and some or all of its member states appear as contracting parties. Mixity was originally
designed for a specific sector of European law,79 yet it soon spread to become the hallmark of the European
Union’s foreign affairs federalism.*

The growth and success of mixed agreements in Europe’s foreign affairs federalism may be accounted for by a
number of reasons internal and external to the Union legal order. First, mixed agreements would allow the
Union and its member states to combine their competences into a unitary whole that matched the external
sovereignty of a third state. The division of treaty-making powers between them could then be reduced to an
“internal” Union affair.*" Second, the uncertainty surrounding the nature and extent of the treaty-making
powers of the young Union under international law originally provided an additional reason.®” As long as it
remained uncertain whether or how the Union could fulfill its international obligations, mixed agreements
would provide legal security for third states by involving the member states as international “guarantors” of
the Union obligation.83
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The constitutional developments within the European legal order in the last four decades have weakened both
rationales. Not only have the external powers of the Union been significantly expanded through the
development of the doctrine of implied powers—now codified in Article 216 TFEU—its internal powers have
been sharpened to guarantee the autonomous enforcement of Union agreements within the European L legal
order.*! Today, the dominant reason behind mixed agreements appears to be of a purely political nature:
member states insist on participating in their own name so as to remain “visible” on the international scene.
Even for matters that fall squarely into the Union’s competence, the member states dislike being enclosed
behind a supranational veil.

How has the European Union reacted to the member states’ demand for mixed agreements? Shared
competences should not, constitutionally, require mixed action. For within shared competences, the Union or
the member states can both act autonomously and conclude independent agreements; or, if they so wish, they
may act jointly.** Indeed, it originally seemed that the European Court would demand specific constitutional
justification for mixed external action in place of a pure Union agreernent.86 However, in the last three decades,
the Court of Justice has given its judicial blessing to the uncontrolled use of mixed agreements in areas of
shared competences. And in Opinion 2/15, the Court even alluded to the idea that shared competences required
joint action by the Union and its member states under a mixed aglreement.87

The widespread use of mixed external action evinces a remarkable Union tolerance toward the member states’
international powers, as the practice of mixed agreements entails a significant anti-Union consequence. For,
according to a European “constitutional convention,” the Council generally concludes mixed agreements on
behalf of the Union only once all the member states have themselves concluded the agreement in accordance
with their constitutional traditions.* The convention thus boils down to requiring unanimous consent before
the Union can exercise its competence. The conventional arrangement thus prolongs the infamous
Luxembourg Compromise in the external sphere. The constitutionally uncontrolled use of mixed agreements
under the Union’s shared powers has, unsurprisingly, been criticized as “a way of whittling down
systematically the personality and capacity of the [Union] as a representative of the collective interest”®

On the other hand, mixed agreements can also be seen more positively as a way of safeguarding the role of
national parliaments in EU treaty-making. For once the Union uses a mixed agreement, the conclusion of this
agreement will not only require L ratification by the European Parliament, but also—subject to the
constitutional traditions of the member states—the ratification by every single national parliament and
sometimes even regional parliaments. How complex and uncertain this makes the EU ratification process can
be seen in the drama surrounding the conclusion of the EU-Canada Trade Agreement that had originally been
blocked by the Belgian region of Wallonia.” Yet the constitutional principles governing an “incomplete”
ratification of a mixed agreement have hardly been explored.91

The Duty of Cooperation: An Internal and Judicial Safeguard

The member states’ duty to cooperate loyally informs all areas of European law.”® The duty is particularly
important in the external sphere.93 Unlike the internal sphere, the duty has here been predominantly used to
facilitate the autonomous exercise of the Union’s external competences. This facilitating role has been
expressed in a positive and a negative manner. The positive aspect of the duty here demands that the member
states act as “trustees of the Union interest.” By contrast, the negative aspect of the duty can place a limit on the
member states exercising their shared external competences.

Classic international law is still built on the idea of the sovereign state. The European Union is a union of states,
and, as such, still encounters legal hurdles when acting on the international scene. These hurdles have become
fewer, but there remain situations in which the Union cannot externally act due to the partial blindness of
international law toward compound subjects. And where the Union is—internationally—“disabled” from
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exercising its competences, it will have to authorize its member states to act on its behalf. This positive
94

manifestation of the duty of cooperation is called the “trustees doctrine.
A good illustration of the trustees doctrine may be found in the context of the Union’s inability to participate in
international organizations. Many of these organizations still only allow states to become active members, and
hence the European Union finds itself unable to exercise its competences in these international decision-
making L forums. An example of this state-centered membership is the International Labour Organization
(ILO). Here, the Union cannot itself conclude international conventions and must thus rely on its member
states. The obligation to act as trustee of the Union thereby derives from the duty of cooperation:

In this case, cooperation between the [Union] and the Member States is all the more necessary in
view of the fact that the former cannot, as international law stands at present, itself conclude an ILO
convention and must do so through the medium of the Member States.”

The Union must thus exercise its external competences indirectly, that is, through the member states “acting
jointly in the [Union’s] interest.”*® This idea was recently confirmed in the context of the International
Organisation of Vine and Wine.”” The Court here expressly clarified that the Union is entitled to adopt a
common position for all the European Union that would subsequently need “to be adopted on its behalf in the
body set up by that agreement, in particular through the Member States which are party to that agreement

acting jointly in its interest””®

In an area of shared competence, both the Union and the member states are entitled to act externally by, for
example, concluding an international agreement with the United States. But due to the various procedural
obstacles in the Union treaty-making power, the member states might be much quicker in exercising their
shared competence, and third parties might also be more interested in twenty-eight bilateral agreements than
one Union agreement on a matter.” Thus, in order to safeguard the “unity in the international representation
of the [Union] ,”100 the Court has therefore developed a “negative” aspect to the duty of cooperation. Where the
international actions of a member state might jeopardize the conclusion of a Union agreement, the Court has

imposed specific obligations on the member states.

We find a good illustration of the negative duties imposed on the member states when exercising their shared
external competences in Commission v. Luxembourg.101 Luxembourg had exercised its international treaty
power to conclude a number of bilateral agreements with Eastern European states. The Commission was
incensed, as it had already started its own negotiations for the Union as a whole. It thus complained that even if
Luxembourg enjoyed a shared competence to conclude the agreements, “[t]he negotiation by the Commission
of an agreement on behalf of the [Union] and its subsequent conclusion by the Council is inevitably made more
difficult by interference from a Member State’s own initiatives.”'*” The Union’s position was claimed to have

L. been weakened “because the [Union] and its Member States appear fragmented.”103 The Court adopted this

view, but only partly:

The adoption of a decision authorising the Commission to negotiate a multilateral agreement on
behalf of the [Union] marks the start of a concerted [Union] action at international level and requires,
for that purpose, if not a duty of abstention on the part of the Member States, at the very least a duty
of close cooperation between the latter and the [Union] institutions in order to facilitate the

achievement of the [Union] tasks and to ensure the coherence and consistency of the action and its
4

s . . 10
international representation.

Importantly, the Court did not condemn the exercise of Luxembourg’s foreign affairs power as such. Endowed
with shared external power, Luxembourg could very well conclude bilateral agreements with third states.
However, since the Commission had started a “concerted [Union] action” for the conclusion of a Union
agreement in this area, the member state was under an obligation to cooperate and consult with the
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Commission. And in not consulting the Union, Luxembourg had violated the duty of cooperation.m5 The duty
of cooperation was thus primarily seen as a duty of information. It appeared to be a procedural duty of conduct,
and not a substantive duty of result.

106 The

The purely procedural character of the duty was subsequently put into question in Commission v. Sweden.
Union institution brought proceedings against Sweden for “splitting the international representation of the
[Union] and compromising the unity achieved...during the first Conference of the Parties to [the Stockholm
Convention on Persistent Organic Pollutants] 21" What had happened? Sweden had not abstained from making
a proposal within the international conference, and the Commission claimed that this unilateral action violated
the duty of cooperation. Sweden responded that it had given sufficient information to and consulted with the
Union and the other member states.'”®
But this time, information and consultation were not enough. After duly citing its case law, the Court moved to
examine whether there existed a Union “strategy” not to make a proposal.109 In finding that such a Union
strategy existed, and that Sweden had “dissociated itself from a concerted common strategy within the
Council,”110 the Court concluded that Sweden had violated the duty of cooperation. In a remarkable feat of

judicial creativity, the Court now found that its past case law stood for the proposition that:

Member States are subject to special duties of action and abstention in a situation in which the
Commission has submitted to the Council proposals which, although L they have not been adopted

by the Council, represent a point of departure for concerted [Union] action."!

This case represents the beginning of a substantive duty of cooperation. Because the Court was not satisfied
with the procedural obligation to inform and consult, it prohibited the very exercise of a shared external
competence by a member state.

V. Conclusion

The European Union is not a federal state. It was born as an international organization at a time when
international law betrayed an impressive ambivalence toward the treaty powers of international organizations.
In the past sixty years, the Union has nevertheless significantly sharpened its foreign affairs powers. While still
based on the idea that it has no plenary power, the Union’s external competences have expanded dramatically,
and today it is hard to identify a nucleus of exclusive foreign affairs powers reserved for the member states.

How do the Union and the member states coordinate their foreign affairs powers? In contrast to a classic
international law perspective, the Union’s member states only enjoy limited treaty-making powers under
European law. Their foreign affairs powers are limited by the exclusive powers of the Union, and they may be
preempted through European legislation. The Union thereby prefers to gradually preempt the member states
through the adoption of internal legislation. And where this has happened exhaustively (or to a large extent),
the Union may even functionally succeed the member states in their international commitments.

There are, however, moments when both the Union and its states enjoy overlapping foreign affairs powers. For
these situations, the Union legal order has devised a number of cooperative mechanisms to safeguard a degree
of “unity” in the external actions of the Union. Mixed agreements constitute an international mechanism that
brings the Union and the member states to the negotiating table. The second constitutional device is internal to
the Union legal order. It is the duty of cooperation. The duty of cooperation has thereby been given a positive
and a negative aspect. Positively, the member states might be obliged to act as “trustees of the Union interest”
in international forums. Negatively, the duty has imposed obligations on the member states when exercising
their shared competences.
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