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Notes

IVAN BERNIER, INTERNATIONAL LEGAL ASPECTS OF FEDERALISM 1 (1973).1
Id. at 81.2
Cf. Reparation for Injuries Su�ered in the Service of the UN, Advisory Opinion [1949] ICJ 174, at 179: “Accordingly, the
Court has come to the conclusion that the Organization is an international person. That is not the same thing as saying
that it is a State, which it certainly is not, or that its legal personality and rights and duties are the same as those of a State.
Still less is it the same thing as saying that it is ʻa super-State,̓  whatever that expression may mean. It does not even imply
that all its rights and duties must be upon the international plane, any more than all the rights and duties of a State must
be upon that plane. What it does mean is that it is a subject of international law and capable of possessing international
rights and duties, and that it has capacity to maintain its rights by bringing international claims.”

3

Paul Reuter, Question of Treaties Concluded Between States and International Organizations or Between Two or More
International Organizations, 27 Y.B. ILC (vol. 2) 119, 120 (1975).

4

Neri Sybesma-Knol, The New Law of Treaties: The Codification of the Law of Treaties Concluded between States and
International Organizations or between Two or More International Organizations, GA. J. INTʼL & COMP. L. 425, 428 (1985).

5

Case 26/62 NV Algemene Transporten Expeditie Onderneming van Gend & Loos v. Netherlands Inland Revenue
Administration [1963] ECR 1, 12.

6

On this point, see  ROBERT SCHU¨TZE, EUROPEAN CONSTITUTIONAL LAW ch. 2 (2015).7
Ex-Art. 210 EEC: “The Community shall have legal personality.”8
Case 22/70 Commission v. Council (ERTA) [1971] ECR 263, para.14.9
Art. 5(2) TEU.10
Opinion 2/94 (Accession to the ECHR) [1996] ECR I-1759, para. 24.11
Cf. Ex-Arts. 113 and 238 of the original EEC Treaty.12
Cf. Ex-Art. 101 Euratom Treaty.13
Case 22/70 Commission v. Council (ERTA) [1971] ECR 263.14
Id., para. 7.15
Id., paras. 9–10 (emphasis added).16
Id., paras. 15–16 and 23–27.17
In the words of the ERTA Court: “With regard to the implementation of the [Treaties] the system of internal [Union]
measures may not therefore be separated from that of external relations.” Id., para. 19.

18

Opinion 1/76 (Dra� Agreement for the Laying-up Fund for Inland Waterway Vessels) [1977] ECR 741.19
Id., para. 3.20
Eric Stein, External Relations of the European Community: Structure and Process, in  COLLECTED COURSES OF THE ACADEMY OF

EUROPEAN LAW (vol. I-1) 115, 146 (1990).
21

See  ROBERT SCHU¨TZE, FOREIGN AFFAIRS AND THE EU CONSTITUTION ch. 7 (2014).22
See European Convention, Final Report Working Group VII—External Action (CONV 459/02), para. 18: “The Group saw merit
in making explicit the jurisprudence of the Court[.]”

23

Art. 216(1) TFEU.24
Opinion 1/13 (Hague Convention), EU:C:2014:2303, para.67.25
The TEUʼs common provisions also contain two external competences for the Union. Article 6(2) TEU empowers the Union
to accede to the European Convention for the Protection of Human Rights and Fundamental Freedoms. The Unionʼs
“Neighbourhood Policy” (ENP) finds its constitutional basis in Article 8 TEU.

26

Art. 42(1) TEU.27
Id.28
Art. 42(2) TEU, first indent.29
Id., second indent.30
Art. 206 TFEU.31
Art. 207(2) TFEU.32
Art. 207(3) TFEU.33
Art. 207(1) TFEU.34
See Arts. 209(1), 212(2), 214(3) TFEU.35
See Arts. 209(2), 212(3), 214(4) TFEU.36
Art. 208(1) TFEU.37
Art. 212(1) TFEU.38
Art. 214(1) TFEU.39
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For a good account of that constitutional history, see  PANOS KOUTRAKOS, TRADE, FOREIGN POLICY AND DEFENCE IN EU

CONSTITUTIONAL LAW: THE LEGAL REGULATION OF SANCTIONS, EXPORTS OF DUAL-USE GOODS AND ARMAMENTS (2001), ch. 3.
40

See Art. 217 TFEU. These agreements are special agreements in that they create “special, privileged links with a non-
member country which must, at least to a certain extent, take part in the [Union] system.” See Case 12/86, Demirel v. Stadt
Schwäbisch Gmünd [1987] ECR 3719, para. 9.

41

Art. 220 TFEU. The European Union is a full or partial member of a number of international organizations. For a
comparative perspective here, see Joris Larik, Regional Organizationsʼ Relations with International Institutions: The EU and
ASEAN Compared, ch. 25 in this volume.

42

A number of legal bases outside Part V of the TFEU also grant the Union external competences. For example, Article 168(3)
TFEU confers the power to adopt measures that foster cooperation with third countries and competent international
organizations in the context of the Unionʼs Public Health policy.

43

Exceptionally, and in derogation from the unanimity rule, Article 31(2) enumerates a number of situations in which
qualified majority voting applies. The CFSP also recognizes the option of a “constructive abstention.”

44

For an analysis of the treaty-making procedure within the Union legal order, see Marise Cremona, Making Treaties and
Other International Agreements: The European Union, ch. 14 in this volume.

45

The Treaty recognizes an express exception to this in Art. 238(2) TFEU.46
On the old arrangement of weighted votes, see  SCHU¨TZE, EUROPEAN CONSTITUTIONAL LAW, supra note 7, at 179.47
Art. 2(1) TFEU.48
Joined Cases 21–24/72, International Fruit Company NV v. Produktschap voor Groenten en Fruit [1972] E.C.R. 1219.49
Opinion 1/75 (Dra� understanding on a local cost standard) [1975] E.C.R. 1355.50
Id. at 1363–1364.51
Case 41/76, Suzanne Criel, née Donckerwolcke and Henri Schou v. Procureur de la République au tribunal de grande
instance de Lille and Director General of Customs [1976] E.C.R. 1921.

52

Id., para. 32.53
Art. 3(1) (e) TFEU. On the rise and fall of partial exclusivity of the CCP from Opinion 1/94 to the Lisbon Treaty, see
 SCHU¨TZE, FOREIGN AFFAIRS, supra note 22, at 411.

54

ERTA, supra note 14, para. 18.55
Opinion 1/94 (WTO) [1994] ECR I-5267, para. 96.56
Opinion 1/2003 (Lugano) [2006] ECR I-1145.57
Id., para. 124.58
On the transformation of the Opinion 1/76 ratio decidendi, see  SCHÜTZE, FOREIGN AFFAIRS, supra note 22, at 258.59
Opinion 1/94, supra note 56, para. 85.60
Opinion 2/92 (OECD) [1996] ECR I-1759, § V, para. 4.61
Case 476/98 Commission v. Germany (Open Skies) [2002] ECR I-9855, para. 87.62
Opinion 1/94, supra note 56, para. 95.63
Opinion 1/76 (Laying-up Fund) [1977] ECR 741. On the evolution of the Opinion 1/76 doctrine, see  SCHU¨TZE, supra note
22, at 258.

64

Marise Cremona, A Constitutional Basis for E�ective External Action? An Assessment of the Provisions on EU External Action in
the Constitutional Treaty, EUI Working Paper 2006/30, 10.

65

Case C-114/12 Commission v. Council, EU:C:2014:2151, para.66.66
This was recently confirmed, beyond doubt, in Opinion 2/15 (Singapore), EU:C:2017:376, paras. 234 and 235.67
See Opinion 1/13 (Hague Convention), EU:C:2014:2303, paras. 83–84.68
See  PIERRE PESCATORE, LʼORDRE JURIDIQUE DES COMMUNAUTÉS EUROPÉENNES 147–148 (Presse Universitaire de Liège, 1975)
(my translation): “[B]y taking over, by virtue of the Treaties, certain competences and certain powers previously exercised
by the Member States, the [Union] equally had to assume the international obligations that controlled the exercise of
these competences and powers[.]”

69

Joined Cases 21–24/72, International Fruit Company NV v. Produktschap voor Groenten en Fruit [1972] ECR 1219.70
Id., paras. 14–18.71
Case C-188/07, Commune de Mesquer v. Total [2008] ECR I-4501.72
Case 308/06, Intertanko and others v. Secretary of State for Transport [2008] ECR I-4057.73
Id., para. 4.74
Case C-301/08, Bogiatzi v. Deutscher Lu�pool and others [2009] ECR I-10185.75
Opinion 2/15, supra note 67.76
Id., para. 249.77
Opinion 1/94, supra note 56, para. 108.78
Art. 102 Euratom Treaty.79
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For a now slightly outdated registry, see  JONI HELISKOSKI, MIXED AGREEMENTS AS A TECHNIQUE  FOR ORGANIZING THE

INTERNATIONAL RELATIONS OF THE EUROPEAN COMMUNITY AND ITS MEMBER STATES 252–277 (2001) (listing 154 mixed
agreements concluded between 1961 and 2000).

80

See Ruling 1/78 (IAEA Convention) [1978] ECR 2151, para. 35 (“It is su�icient to state to the other contracting parties that
the matter gives rise to a division of powers within the Community, it being understood that the exact nature of that
division is a domestic question in which third parties have no need to intervene.”).

81

Pierre Pescatore, Les Relations extérieures des communautés européennes: contribution à la doctrine de la personnalité des
organisations internationales, 103 RECUEIL DES COURS 1, 105 (1961).

82

MAURITS J. DOLMANS, PROBLEMS OF MIXED AGREEMENTS: DIVISION OF POWERS WITHIN THE EEC AND THE RIGHTS OF THIRD STATES

95 (1985).
83

On the direct and indirect e�ects of international agreement in the Union legal order, see Mario Mendez, The Application of
International Law by the Court of Justice of the European Union, ch. 34 in this volume.

84

See Case 316/91, Parliament v. Council [1994] ECR I-625, para. 26 (“The [Unionʼs] competence in that field is not exclusive.
The Member States are accordingly entitled to enter into commitments themselves vis-à-vis non-member States, either
collectively or individually, or even jointly with the [Union].”).

85

Opinion 1/76 (Laying-up Fund) [1977] ECR 741, paras. 6–8.86
In Opinion 2/15, supra note 67, para.244 the Court found that because the Union “only” had a shared competence, “the
envisaged agreement cannot be approved by the European Union alone.”

87

The inspiration for this constitutional convention appears to lie in Article 102 of the Euratom Treaty.88
Pierre Pescatore, Opinion 1/94 on “Conclusion” of the WTO Agreement: Is There an Escape from a Programmed Disaster?, 36
CML REV. 387 fn.6 (1999).

89

See Belgiumʼs Walloon Parliament blocks EU-Canada free-trade deal, FINANCIAL TIMES, Oct. 14, 2016.90
But see Guillaume van der Loo & Ramses Wessel, The Non-Ratification of Mixed Agreements: Legal Consequences and
Solutions, 54 CML REV. 735 (2017).

91

For the general duty, see Art. 4(3) TEU.92
For a special expression of the general duty of Article 4(3) TEU in the CFSP area, see Art. 24(3) TEU; and for even more
specific duties of cooperation, see Art. 32 TEU (consultation and coordination of national policies within the European
Council and the Council), and Art. 34 TEU (coordination of member states in international organizations).

93

For a first analysis of this doctrinal construction in the external sphere, see Marise Cremona, Member States as Trustees of
the Union Interest: Participating in International Agreements on Behalf of the European Union, in  A CONSTITUTIONAL ORDER

OF STATES: ESSAYS IN HONOUR OF ALAN DASHWOOD 435 (Anthony Arnull et al. eds., 2011).

94

Opinion 2/91 (ILO Convention 170) [1993] ECR I-1061, para. 37.95
Id., para. 5.96
Case C-399/12, Germany v. Council (OIV), EU:C:2014, 2258.97
Id., para.52.98
This approach might be inspired by the classic Roman strategy of divide et impera, that is, divide and rule.99
Opinion 1/94 (WTO Agreement) [1994] ECR I-5267, para. 108.100
Case 266/03, Commission v. Luxembourg [2005] ECR 4805.101
Id., para. 53.102
Id.103
Id., para. 60.104
Id., para. 61.105
Case C-246/07, Commission v. Sweden [2010] ECR I-3317. For an extensive analysis, see Geert de Baere, “O, Where Is Faith?
O, Where Is Loyalty?” Some Thoughts on the Duty of Loyal Co-operation and the Unionʼs External Environmental
Competences in the Light of the PFOS Case, 36 ELR. 405 (2011).

106

Commission v. Sweden, supra note 106, para. 44.107
Id., para. 63.108
Id., para. 76.109
Id., para. 91.110
Id., para. 103 (emphasis added).111
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