
The Oxford Handbook of European Union Law
Damian Chalmers (ed.), Anthony Arnull (ed.)

https://doi.org/10.1093/oxfordhb/9780199672646.001.0001
Published: 06 January 2015 Available in print: 23 July 2015 Online ISBN: 9780191751431

Print ISBN: 9780199672646

Search in this book

CHAPTER

https://doi.org/10.1093/oxfordhb/9780199672646.013.44  Pages 75–102

Published: 03 February 2015

Abstract

Keywords:  competence, teleological interpretation, competence-competence, competence categories,
subsidiarity, proportionality

Subject:  EU Law, Law

Series:  Oxford Handbooks

Collection:  Oxford Handbooks Online


Robert Schütze

I. Introduction

1

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026

https://academic.oup.com/edited-volume/28047
https://academic.oup.com/search-results?f_Authors=Damian%20Chalmers
https://academic.oup.com/search-results?f_Authors=Anthony%20Arnull
https://doi.org/10.1093/oxfordhb/9780199672646.001.0001
https://doi.org/10.1093/oxfordhb/9780199672646.013.44
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22competence%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22teleological+interpretation%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22competence-competence%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22competence+categories%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22subsidiarity%22%7d
https://academic.oup.com/search-results?qb=%7b%22Keywords1%22:%22proportionality%22%7d
https://academic.oup.com/search-results?page=1&tax=AcademicSubjects/LAW00250
https://academic.oup.com/search-results?page=1&tax=AcademicSubjects/LAW00010
https://academic.oup.com/search-results?taxWithOr=Series/139&page=1
https://academic.oup.com/oxford-handbooks-online
javascript:;


1. Interpreting Union Competences

(a) Teleological Interpretation in General

p. 76

2

II. Conferral I: Limiting Union Competences

3

4

p. 77

5

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



(b) General Competences in Particular

6

7

p. 78 8

9 10

11

12

p. 79

13

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



2. Constitutional Saving Clauses

14

15

16

17

p. 80 18

19

20

21

p. 81

22

23

p. 82

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



24

25

26

27

28

p. 83

29

30

31

32

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



III. Conferral II: Classifying Union Competencesp. 84

33

p. 85

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



1. Internal Competences: General Rules

(a) Exclusive Competences: Article 3 TFEU

(b) Shared Competences: Article 4 TFEU

34

35

36

37

p. 86 38

39

40

41

42

43

44

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



(c) Coordinating Competences: Article 5 TFEU

(d) Complementary Competences: Article 6 TFEU

2. External Competences: Special Rules

(a) The Sui Generis Nature of the CFSP Competence

p. 87

45

46

47

48

p. 88

49

50

51

52

53

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



(b) Article 3(2) TFEU: Subsequently Exclusive Treaty Powers

p. 89 54

55

56

57

58

59

60

61

IV. Subsidiarity: Safeguarding Federal Valuesp. 90

62 63

64

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



1. Subsidiarity: A Judicial Safeguard of Federalism

(a) In General: (Legislative) Subsidiarity

65

p. 91

66

67

68

p. 92

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



(b) In Particular: Executive Subsidiarity

69

70

71p. 93

72

73

74

75

p. 94

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



2. Subsidiarity: A Political Safeguard of Federalism

76

77

78

79

80

81p. 95
82

83

84

85

86

87

88

V. Proportionality: Safeguarding Liberal (and Federal) Valuesp. 96

89

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



1. Proportionality Review: Two Constitutional Functions

(a) Protecting Liberal Values: Fundamental Rights

(b) Protecting Federal Values: National Autonomy

90

91

92

p. 97
93

94

95

96

97

98

99

100

p. 98
101

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



2. Proportionality Review: Test(s) and Standard(s)

102

103

104

105

106

107

108

p. 99

109

110

111

112

113

p. 100 114

115

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



116

117

118

p. 101

119

120

121 122

VI. Conclusion

p. 102

D
ow

nloaded from
 https://academ

ic.oup.com
/edited-volum

e/28047/chapter/211969667 by U
niversity of D

urham
 user on 18 April 2026



Notes

Bibliography

G. Berman, ʻTaking Subsidiarity Seriously: Federalism in the European Community and the United Statesʼ (1994) 94 Columbia
Law Review 331
Google Scholar WorldCat  

A. von Bogdandy and J. Bast, ʻThe European Unionʼs Vertical Order of Competences: The Current Law and Proposals for its
Reformʼ (2002) 39 Common Market Law Review 227
Google Scholar WorldCat  

C. Calliess, Subsidiaritäts- und Solidaritätsprinzip in der Europäischen Union (1999)
Google Scholar Google Preview WorldCat COPAC  

V. Constantinesco, Compétences et pouvoirs dans les Communautés européennes: Contribution a lʼétude de la nature juridique des
Communautés (1974)
Google Scholar Google Preview WorldCat COPAC  

G. Davies, Subsidiarity: ʻThe Wrong Idea, in the Wrong Place, at the Wrong Timeʼ (2006) 43 Common Market Law Review 63
Google Scholar WorldCat  

G. de Búrca, ʻThe Principle of Proportionality and its Application in EC Lawʼ (1993) 13 Yearbook of European Law 105
Google Scholar WorldCat  

E. Ellis (ed), ʻThe Principle of Proportionality in the Laws of Europeʼ (1999)
Google Scholar Google Preview WorldCat COPAC  

R. Schütze, From Dual to Cooperative Federalism: The Changing Structure of European Law (2009)
Google Scholar Google Preview WorldCat COPAC  

R. Schütze, European Constitutional Law (2012)
Google Scholar Google Preview WorldCat COPAC  

A. Tizzano, ʻThe Powers of the Communityʼ in Commission of the European Communities (ed), Thirty Years of Community Law
(1981), 43
Google Scholar Google Preview WorldCat COPAC  

T. Tridimas, The General Principles of EU Law (2006)
Google Scholar Google Preview WorldCat COPAC  

* Thanks go to the editors, and the European Research Council. The research leading to this chapter received funding under
the European Unionʼs Seventh Framework Programme (FP/2007-2013) / ERC Grant Agreement n. 312304.
Art 5(1) TEU (emphasis added).1
Art 5(3) TEU.2
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Parliamentary sovereignty means neither more nor less than this, namely that Parliament thus defined has, under the
English constitution, the right to make or unmake any law whatever: and, further, that no person or body is recognised by
the law of England as having a right to override or set aside the legislation of Parliament.̓

3

Art 5(2) TEU.4
Art 5(2) TEU (emphasis added).5
In international law, this principle is called the ʻin dubio mitiusʼ principle. In case of a doubt, the ʻmilderʼ interpretation6
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Case C-84/94, United Kingdom of Great Britain and Northern Ireland v Council, [1996] ECR I-5755.8
Ex-Article 118a (1) EEC. This competence is today Art 153(1)(a) TFEU, which allows the Union to support and implement
the activities of the Member States as regards the ʻimprovement in particular of the working environment to protect
workersʼ health and safety .̓

9

Section II of Directive 93/104 regulated the minimum rest periods. Member States were obliged to introduce national laws
to ensure that every worker is entitled to a minimum daily rest period of eleven consecutive hours per twenty-four hour
period (Art 3), and to a rest break where the working day is longer than six hours (Art 4). Art 5 granted a minimum
uninterrupted rest period of twenty-four hours in each seven-day period, and determined that this period should in
principle include Sunday. Art 6 established a maximum weekly working time of forty-eight hours. Finally, the Directive
established a four weeksʼ paid annual leave (Art 7).

10

Case C-84/94 (supra n 8), para 15. The Court, however, annulled the second sentence of Art 5 of the Directive that had tried
to protect, in principle, Sunday as a weekly rest period. In the opinion of the Court, the Council had ʻfailed to explain why
Sunday, as a weekly rest day, is more closely connected with the health and safety of workers than any other day of the
weekʼ (para 37).

11

For an exception to the rule, see: Case C-376/98, Germany v Parliament and Council (Tobacco Advertising), [2000] ECR I-
8419. For a discussion of this case, see R. Schütze, European Constitutional Law, (2012), 158 et seq.

12

Art 352 TFEU (emphasis added).13
The wording of the provision is already paradoxical as it speaks of giving the Union a power where ʻthe Treaties have not
provided the necessary powersʼ—suggesting that the Article would somehow be ʻoutsideʼ the Treaty framework, (cf D.W.
Dorn, Art. 235 EWGV—Prinzipien der Auslegung—Die Generalermächtigung zur Rechtsetzung im Verfassungssystem der
Gemeinscha�en (1986), 40–41.

14

The provision has been—inter alia—described as a ʻprovision to expand competencesʼ (cf BVerfGE 89, 155—Maastricht,
196: ʻKompetenzerweiterungsvorschri�ʼ); ʻ[an] instrument for extending [Union] powers ,̓ cf Tizzano, The Powers of the
Community, in Commission of the European Communities (ed), Thirty Years of Community Law (1981) 43, 50); as well as an
ʻad hoc procedure for granting new powers to the Community ,̓ cf A. Giardina, ʻThe Rule of Law and Implied Powers in the
European Communitiesʼ (1975) Italian Yearbook of International Law 99 at 102).

15

On the emergence of the concept in German federal doctrine, see R. Schütze, European Constitutional Law, (supra n 12)
55–56.

16

L.-J. Constantinesco, Das Recht der Europäischen Gemeinscha�en (1977) 278 (translation—RS).17
J. Weiler, ʻThe Autonomy of the Community Legal Order: Through the Looking Glassʼ in J. Weiler, The Constitution of
Europe (1999). Weilerʼs analysis is inconsistent in a number of ways. First, it is already hard to accept that ʻthe ECJ, in
adopting its position on judicial Kompetenz-Kompetenz, was not following any constitutional foundation but rather an
orthodox international law rationaleʼ (290–1, emphasis added). But how can we square this statement with the following
assertion—only a few pages later—that within an ʻorthodoxʼ international organization ʻshould there be a disagreement
over the interpretation of a clause within a treaty, an agreement of all parties will normally be the final word as either an
authentic interpretation or a de facto amendmentʼ (293–4)? If that is the orthodox international law doctrine, then the
Courtʼs judgment in Case 43/75 Defrenne v Sabena [1976] ECR 455 followed a constitutional rationale in that it opted
against the ʻordinaryʼ international law doctrine that permitted States to interpret ʻtheirʼ Treaty. Be that as it may, a
serious inconsistency arises with Weilerʼs second claim (312): ʻThe assumption that a [Union] without a legislative
Kompetenz-Kompetenz cannot contain a court without judicial Kompetenz-Kompetenz … is false.̓  How can that be? How
can one grant judicial Kompetenz-Kompetenz as ʻthe competence to declare or to determine the limits of the competences
of the [Union]ʼ (288) and yet, deny that if there is no other legal authority to set limits to the scope of its legislative powers,
the Union can determine the limits of its legislative competences?

18

Cf Opinion 2/94 (Accession by the European Community to the European Convention of Human Rights), [1996] ECR I-1759,
esp. paras 29–30.

19

In its Lisbon Decision, the German Constitutional Court referred to the ʻindefiniteʼ scope of Art 352 TFEU, whose use—
coming close to a Treaty amendment—required the consent of the German parliament, see BVerfGE 123, 267 (Lisbon),
para 328: ʻBecause of the indefinite nature of future application of the flexibility clause, its use constitutionally requires
ratification by the German Bundestag and the Bundesrat on the basis of Art 23.1 second and third sentence of the Basic
Law. The German representative in the Council may not express formal approval on behalf of the Federal Republic of
Germany of a corresponding lawmaking proposal of the Commission as long as these constitutionally required
preconditions are not met.̓

20

Cf European Union Act (2011), Part 1—Section 8 (ʻDecisions under Art 352 of TFEUʼ): ʻ(1) A Minister of the Crown may not21
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vote in favour of or otherwise support an Art 352 decision unless one of subsections (3) to (5) is complied with in relation
to the dra� decision. (2) An Art 352 decision is a decision under the provision of Art 352 of TFEU that permits the adoption
of measures to attain one of the objectives set out in the EU Treaties (but for which those Treaties have not provided the
necessary powers). (3) This subsection is complied with if a dra� decision is approved by Act of Parliament. (4) This
subsection is complied with if—(a) in each House of Parliament a Minister of the Crown moves a motion that the House
approves Her Majestyʼs Governmentʼs intention to support a specified dra� decision and is of the opinion that the
measure to which it relates is required as a matter of urgency, and; (b) each House agrees to the motion without
amendment. (5) This subsection is complied with if a Minister of the Crown has laid before Parliament a statement
specifying a dra� decision and stating that in the opinion of the Minister the decision relates only to one or more exempt
purposes. (6) The exempt purposes are—(a) to make provision equivalent to that made by a measure previously adopted
under Art 352 of TFEU, other than an excepted measure; (b) to prolong or renew a measure previously adopted under that
Article, other than an excepted measure; (c) to extend a measure previously adopted under that Article to another
member State or other country; (d) to repeal existing measures adopted under that Article; (e) to consolidate existing
measures adopted under that Article without any change of substance …ʼ
Case 35/76, Simmenthal v Italian Minister of Finance [1977] ECR 1871; as well as Case 5/77, Tedeschi v Denkavit [1977] ECR
1555.

22

Simmenthal para 14. However, for a judicial ʻslip of the tongue ,̓ see Case 265/95, Commission v France [1997] ECR 6959,
paras 32–33: ʻArticle [34 TFEU] therefore requires the Member States not merely themselves to abstain from adopting
measures or engaging in conduct liable to constitute an obstacle to trade but also, when read with Art [4(3) TEU], to take
all necessary and appropriate measures to ensure that that fundamental freedom is respected on their territory. In the
latter context, the Member States, which retain exclusive competence as regards the maintenance of public order and the
safeguarding of internal security, unquestionably enjoy a margin of discretion in determining what measures are most
appropriate to eliminate barriers to the importation of products in a given situation.̓

23

The EU Treaties also acknowledge specific constitutional guarantees; see Protocol (No 35) ʻOn Art 40.3.3. of the
Constitution of Ireland ,̓ which states: ʻNothing in the Treaties, or in the Treaty establishing the European Atomic Energy
Community, or in the Treaties or Acts modifying or supplementing those Treaties, shall a�ect the application in Ireland of
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